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On June 28, 2007, a plurality of the United States Supreme Court held that two
public school desegregation plans, which relied in part on racial classifications,
violated the Equal Protection clause of the Fourteenth Amendment. This article
provides an overview of the cases and discusses the ways in which examples
of social science research were used and interpreted by Justices on both sides
of the issue. We also describe some differences in perspective between social
scientific and legal traditions and offer insights about connections between these
perspectives in this and future work.

In the early 1950s the Supreme Court consented to hear five cases concerning
racial segregation in public schools. The cases were: Briggs v. Elliott (filed in
South Carolina), Davis v. County School Board of Prince Edward County (filed
in Virginia), Gebhardt v. Belton (filed in Delaware), Bolling v. Sharpe (filed in
Washington D.C.) and Brown v. Board of Education of Topeka (filed in Kansas).
Of these, Brown v. Board of Education emerged as the lead case, and on May
17, 1954 the Court handed down its decision on the cases in an opinion that has
become known as Brown 1.
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Brown I is credited with putting an end to legally endorsed educational
apartheid in the United States. Overturning Plessy v. Ferguson (1896), the Court
stated simply that “separate educational facilities are inherently unequal” (Brown
1,347 U.S. at 495). Authored by Chief Justice Earl Warren, the Court’s opinion in
this case was short by current standards. All nine justices endorsed the decision.

After Brown I, school districts around the nation sought ways to desegregate
classrooms, and scores of social scientists studied the effects of different models of
integration (Braddock & Eitle, 2004; Schofield & Hausmann, 2004). Among legal
scholars, meanwhile, Brown I became famous for being one of the first instances
in which the Supreme Court gave explicit mention of social scientific evidence
(Pettigrew, 2004; Smith & Crosby, 2007). Footnote 11 of the decision quoted
research conducted by Kenneth and Mamie Clark and by other psychologists like
Isidor Chein showing the pernicious effects of racial segregation (Clark, Chein, &
Cook, 1952/2004).

During the last fifty years, the Court has on many occasions made use of
data from systematic studies conducted by social scientists. In the case of Price
Waterhouse v. Hopkins (1989), for example, the work of Susan Fiske and others
on sex role stereotyping was of critical importance (see Fiske, Bersoff, Borgida,
Deaux, & Heilman, 1991). Similarly, Patricia Gurin’s research on the beneficial
effects of diversity was vitally important in the University of Michigan affirmative
action cases, and particularly in the case of Grutter v. Bollinger (see Gurin, 2004;
Lehman, 2004). Moreover, with increasing frequency, the American Psychological
Association has submitted to the Court amicus curiae briefs in a wide variety of
cases (e.g., Planned Parenthood of S.E. Pennsylvania v. Casey, 1992; Boy Scouts
of America v. Dale 2000; Atkins v. Virginia 2002).

Most recently, social scientific studies have figured into a Supreme Court
decision to an extent perhaps never seen before. On June 28, 2007, the Court
delivered a decision concerning two cases in which white families challenged
racial desegregation plans in public schools. A majority of the Court found both
of the plans in question to be unconstitutional. Interestingly, both Justice Thomas
in his concurring opinion, and Justice Breyer in his dissent, claimed to base their
conclusions, at least in part, on evidence presented in social science research.

The June 28, 2007 opinions are the central focus of this article. Our goal is to
shed light on the central questions raised by the Justices in relation to the social
science evidence available to address those questions. More specifically, our article
falls into three sections. In the first section, we provide some basic, background
information about the cases. In the second section, we discuss key issues raised by
the Justices and summarize relevant social science evidence in light of the broader
base of knowledge available in our research literature. In our third section, we
offer reflections regarding differences in perspective between the law and social
science, and how these two fields engage with one another in these cases.
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The Cases

On June 28, 2007, the Supreme Court rendered its decision on two cases that
had been bundled together: (a) Parents Involved in Community Schools v. Seattle
School District No. 1 (Parents Involved); and (b) Crystal D. Meredith, custodial
parent and next friend of Joshua Ryan McDonald, petitioner v. Jefferson County
Board of Education (Meredith). Both cases (referred to collectively throughout this
article as the “Parents Involved” cases) were brought when white children were
denied access to schools of their choice, and both cases challenged plans used by
the schools in their attempts to achieve racial balance.

Parents Involved v. Seattle School District

The Seattle school district includes 10 public high schools, and under the
plan in question, ninth graders in Seattle may request to attend any of the 10
schools. When the requests for any school exceed the number of seats, the city
of Seattle has used a tie-breaking plan that involves multiple steps. First priority
has been given to siblings of current students. As a next step, the schools could
consider a student’s racial background if the school in question had either 10%
less or 10% more than the current, city-wide percentage of white pupils. At the
time that the Seattle suit was brought, the city’s school age population was 41%
white. Thus, any school with a population that was less than 31% white or more
than 51% white would be able to take race of applicant into consideration, after
considering sibling status. If tie-breaking was still needed, as a third step, students’
residential proximity to the school would then be considered (Parents Involved,
2007).

The mother of a young white boy in Seattle wanted her son to attend one of the
predominantly white schools. Her son suffered from several learning disabilities,
and had been accepted to a program at one of the schools, which utilized a hands-
on learning approach likely to encourage his academic performance. When the
child was denied admission to the school, a nonprofit group, Parents Involved in
Community Schools, filed a suit in federal court, claiming that the district’s policy
violated both state and federal laws (Parents Involved, 2007).

Meredith v. Jefferson County Board of Education

Jefferson County, Kentucky, employed a simpler plan than the Seattle plan. In
Jefferson County, no nonmagnet school was permitted to have a student body that
was more than 50% black or less than 15% black. Consequently, a white student
who wished to attend a school that was less than 15% black could be bused to
another school within the “cluster” of schools in his or her residential area.
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In Jefferson County, the mother of a kindergartener wanted to send her son to
a school within a mile of her home. She moved into the district after the official
deadline for matriculation. Her request to enroll her son in the school was denied.
The mother then sought to enroll her son in another school, also one mile from her
house. When this request was also denied, she filed a case in federal court.

Court Responses to the Seattle and Jefferson County Plans

After the District Courts in each case found in favor of the school districts,
the plaintiffs appealed. At the Circuit Court level, both plans were eventually
determined to be narrowly tailored and to serve compelling governmental interests
and thus were found to be constitutional. Subsequent to the appellate decisions, the
plaintiffs appealed the decisions to the United States Supreme Court. The Supreme
Court agreed to hear the cases, and on December 4, 2006, the Supreme Court heard
oral arguments.

Supreme Court Chief Justice Roberts authored the plurality opinion, issued
on June 28, 2007, which declared that both plans were unconstitutional in that
they violated the Fourteenth Amendment.! Justices Scalia and Alito joined Chief
Justice Roberts’ opinion in its entirety. Justice Thomas joined the decision, but
also wrote his own concurring opinion. Justice Kennedy concurred only in part,
though he concurred in the judgment.

The authors of the plurality opinion reminded readers that any time the state
takes note of racial classifications, it must meet the requirements of what is known
as “strict scrutiny.” To survive strict scrutiny, any state-endorsed plan must demon-
strate that it passes two tests. First, the state must have a compelling interest at
stake. Second, the plan must be narrowly tailored to meet that interest (Newman,
1989).

Bearing in mind the principle of strict scrutiny, Chief Justice Roberts’ opinion
made three major points. First, it declared that the Court had jurisdiction in both
Parents Involved and Meredith. Lawyers for Seattle School District had argued
that the nonprofit group known as Parents Involved had no standing in the issue;
however, the Court sided with the plaintiffs, noting that all families residing in a
school district—even those whose children have been admitted to their preferred
schools—have a presumptive right to have their children attend school free of the
effects of racially prejudicial treatment (Parents Involved, 2007).

! For the interested reader, Section 1 of the Fourteenth Amendment of the United States Constitution
declares that “All persons born or naturalized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States and of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.”



Social Science Research in Desegregation Cases 97

Second, in the plurality opinion the Court held that precedent has established
that a state has a compelling interest in educational plans or diversity programs
using racial categorization in two situations: if (a) it is a matter of higher education;
or (b) the plan in question is designed to remedy past, legally-imposed segregation
(i.e., de jure segregation; see Parents Involved, 2007). To a naive observer, such a
statement may seem inconsequential. But, to those who watch the Court closely,
such a ruling is quite significant.

One reason why the ruling is significant is that, while it does not directly
challenge the 2003 decisions concerning the University of Michigan, it severely
limits their domain. The majority and minority opinions in both Gratz v. Bollinger
and Grutter v. Bollinger agreed that a state may have a compelling interest in
assuring diversity. Given the Court’s adherence to the principle of stare decisis®
and thus its disinclination to go against previous pronouncements of principle, the
Court acknowledged the determinative value of the Michigan cases and upheld
that the state has a compelling interest in assuring a racially mixed student body
at the university level. However, by pronouncing that this interest is “unique to
institutions of higher education” (Parents Involved, 2007, slip op. at 16), the Court
in the present cases introduced a modification of law without having to challenge
stare decisis.

The third major point of the plurality’s opinion in the 2007 Seattle and Jef-
ferson County cases was that the two school desegregation plans failed to pass
constitutional muster. Chief Justice Roberts’ opinion specified in great detail the
ways in which the schools’ plans fell short (Parents Involved, 2007, slip op. at 27).
First, in order to represent a compelling state interest, according to the plurality,
there should have been an educational justification for the plans beyond their intent
to achieve racial balancing. Second, even if there had been a compelling state in-
terest, the states also needed to show that the plans were narrowly tailored. In part,
this means that such plans should be adopted only after the state has considered
race-neutral alternatives and demonstrated that these race-neutral alternatives are
not sufficient to achieve their goals. At the same time, the school districts would
be allowed to consider race as only one among many factors that can be used to
bring diversity to a population (Parents Involved, 2007).

Justice Clarence Thomas concurred with the plurality’s finding that the Seattle
and Jefferson County plans violated the constitution, but he wrote a long opinion
in which he carried further some of the points raised by Chief Justice Roberts. For
example, Thomas declared more vehemently than Roberts that the constitution is
“color blind.” As such, Thomas challenged the dissent’s distinction between plans
that maliciously take race into account and those that benignly do so, asserting
that any plan that takes race into account is subject to strict scrutiny. Thomas

2 The latin term stare decisis may be translated as “to stand by decisions” and is used to refer to
the idea that prior court decisions should be used as precedents.
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also emphasized that the social scientific findings utilized by the dissenters are
“inconclusive” (Parents Involved, 2007, Thomas, concurring, slip op. at 17).

Concurring in part and concurring in judgment was the opinion of Justice
Kennedy. Kennedy agreed with Roberts that the plans in question are suspect.
He agreed that they are not narrowly tailored because, in his view, the school
districts did not sufficiently consider other means of achieving racial balance, and
because the programs inappropriately focused on dichotomous racial distinctions
and ignored the multitude of racial groupings. He also concurred that the state
failed to show that it had a compelling interest in the particular cases. Yet, unlike
Chief Justice Roberts, Justice Kennedy allowed for the possibility that the state
can have a compelling interest in racial diversity even when (a) the case in question
does not pertain to higher education and (b) the case in question concerns de facto
rather than de jure segregation. Throughout the nation, said Justice Kennedy, state
officials have legitimately and constitutionally worked to achieve racial balance
in precollege education, as for example when they think about where to built new
schools (Parents Involved, 2007, Kennedy concurring).

It would be hard to overstate or ignore the importance of Justice Kennedy’s
separate opinion. Because Kennedy’s rationale differed from the one expressed
in the plurality opinion, he has moved to a pivotal position. Those who would
bring a suit against a district’s plan for racial integration cannot assume that a
majority of the Court will find the plan unconstitutional simply because it applies
at a precollege level and deals with de facto segregation. On the other hand, the
fact that Kennedy was not as impressed with the desegregation plans of Seattle and
Jefferson County as were the authors of the dissenting opinion means that school
districts throughout the nation have been given notice. They must make sure that
their plans are well justified and are as narrowly tailored as possible.

The dissenting opinion in the Parents Involved cases, written by Justice Breyer,
and joined by Justices Souter, Ginsburg, and Stevens, was unusually long and
detailed. Justice Breyer disagreed with the conclusions of Chief Justice Roberts,
and he went to great lengths to outline why he believed the reasoning of the plurality
to be faulty.

Justice Breyer emphasized four points in his dissent. First, he documented
the school districts’ long histories of attempting to resist segregation, thereby
suggesting that the plans in question were, in fact, adopted because alternative
plans proved ineffective. Second, Breyer pointed out that the Court has a long
history of approving race-conscious plans that aim to achieve integration. Third,
he contended that the plans in question do, in fact, meet the test of strict scrutiny and
do so better than in some previous instances in which the Court was not troubled.
Specifically, said Justice Breyer, the Seattle and Jefferson County plans are both
more narrowly tailored than the plan of the Michigan Law School upheld in Grutter
v. Bollinger, and in both cases the state may have a more compelling interest in
racial diversity than was demonstrated in Grutter (Parents Involved, 2007, Breyer,
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dissenting, slip op. at 64—65). Finally, said Justice Breyer, the present decision is
harmful to the nation in the confusion it is bound to create, and harmful to the
rule of law in the way it ignores stare decisis (Parents Involved, 2007, Breyer,
dissenting, slip op. at 65).

Justice Breyer also took pains to address a point raised in the plurality opin-
ion: the supposed problem with how the plans seem to rely on a limited con-
ception of diversity. All of the Justices who concurred with the Court’s decision
seemed to have been offended by the existence of simple dichotomous distinctions:
white/non-white in the Seattle plan and black/other in the Jefferson County plan.
In fact, however, as Justice Breyer points out, the city of Seattle was obligated to
use a white/non-white distinction in order to conform to the dictates of the Federal
Emergency School Aid Act (Parents Involved, 2007, Breyer, dissenting, slip op.
at 53). To punish a school district for adhering to federal rules, he contended, is a
gross misfiring of justice.

Justice Stevens joined Justice Breyer’s dissent in its entirety and also wrote a
dissent of his own. Justice Stevens strongly emphasized the a-historical treatment of
the plurality and concurring opinions, noting that the decisions imply that whites
have been barred from black schools as frequently as blacks have been barred
from white schools. Stevens also noted that he saw the decision as turning back
on decades of progress. He ended his dissent stating: “It is my firm conviction
that no Member of the Court that I joined in 1975 would have agreed with today’s
decision.” (Parents Involved, 2007, Stevens, dissenting, slip op. at 6).

The Use of Social Science Research as Legal Evidence

Empirical social science evidence clearly played a significant role in these
cases, as in the Brown v. Board of Education decisions before them. Nonethe-
less, historically, exchanges between the social sciences and the law have often
involved tensions due to apparent differences between the two systems (see Barata
& Senn, 2003; Bersoff, 1986; Crosby & Smith, 2007; Haney, 1980, 1991; Manuto
& O’Rourke, 1991; Melton, 1987, 1990; Monahan & Walker, 1988, 1991; Roesch,
Golding, Hans, & Reppucci, 1991; Smith & Crosby, 2007; Tremper, 1987). In-
deed, many fundamental differences in perspective persist between social science
and the law, including the goals we have in evaluating information, the value we
place on information from varying sources, and the assumptions and conclusions
that guide our use of that information.

As a first step in probing these divergent perspectives, we discuss ways in
which the Justices made use of social science evidence in the present cases, and
we summarize the state of knowledge in the research literature in response to the
points they raise. Because Justice Thomas warns of the possibility that people
may be “unquestioningly accepting [of] the assertions of selected social scientists
while completely ignoring the fact that those assertions are the subject of fervent
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debate” (Parents Involved, 2007, Thomas, concurring, slip op. at 11), we feel that
greater elaboration and clarification of the social science evidence is needed, to
assess whether this evidence is consistent or at odds with the expressed opinions
of the Court (see, e.g., Krieger, 2004). We then build upon these assessments by
using these cases to illustrate points of divergence and intersection between social
science and the law.

Concerns with Racial Categorization

One set of issues raised by the Court concerns the role of racial categoriza-
tion and whether the government should support the use of racial categorization in
public programs and policies. Racial categorization may be defined as classifica-
tion based on race, such as when one is recognized in terms of one’s racial group
membership rather than merely as a unique individual (see Tajfel & Turner, 1979;
Turner, Hogg, Oakes, Reicher, & Wetherell, 1987).

Quoting from an earlier ruling (Rice v. Cayetano, 2000), Chief Justice Roberts
asserted in his opinion that “[o]ne of the principal reasons race is treated as a forbid-
den classification is that it demeans the dignity and worth of a person to be judged
by ancestry instead of by his or her own merit and essential qualities.” (Parents
Involved, 2007, slip op. at 39). He referred to the Brown v. Board of Education
(1954) determination that racial segregation is unconstitutional in part “because
government classification and separation on grounds of race themselves denoted
inferiority” (Parents Involved, 2007, slip op. at 39). He also cited City of Richmond
v. J.A. Croson (1989), where the majority expressed the view that “government ac-
tion dividing us by race is inherently suspect because such classifications promote
‘notions of racial inferiority and lead to a politics of racial hostility.”” (Parents
Involved, 2007, slip op. at 39). Thus, the Roberts opinion highlights the Court’s
analyses of questions concerning whether racial categorization (A) promotes feel-
ings of racial inferiority; (B) enhances feelings of racial hostility; and (C) inhibits
the possible goal of perceiving people as individuals rather than as group members.
Here, we review the social scientific evidence relevant to each of these issues.

Does Racial Categorization Promote “Notions of Racial Inferiority”?. Rather
than equating the impact of all forms of racial categorization, social science re-
search informs us that it is important to take into account the relative statuses of the
groups involved when evaluating the impact of racial categorization in academic
settings (see Cohen, 1982; Cohen & Lotan, 1995). Being perceived merely on the
basis of race can have negative consequences for members of low status, racial
minority groups who have traditionally been excluded and devalued in society (see
Crocker, Major, & Steele, 1989). From ongoing exposure to prejudice and discrim-
ination targeting their racial groups (Feagin, 1991; Swim et al., 2003), members
of racial minority groups are more likely to be chronically aware of their racial
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group membership (McGuire, McGuire, Child, & Fujioka, 1978), and more sen-
sitive to being rejected on the basis of that group membership (Mendoza-Denton
et al., 2002) than are members of racial majority groups. Correspondingly, expo-
sure to prejudice and discrimination can also produce heightened stress levels for
members of racial minority groups, which can in turn contribute to poorer health
outcomes (Clark, Anderson, Clark, & Williams, 1999; Krieger, 2000; Williams,
Yu, Jackson, & Anderson, 2007).

Emphasizing racial categories can also fuel differences in academic perfor-
mance in stereotyped domains among members of racial minority and majority
groups. In a set of studies, Steele and Aronson (1995) asked European American
and African American students to complete a test of intellectual ability, a domain
in which African Americans have traditionally been negatively stereotyped. Re-
sults from these studies showed that while performance was comparable for the
two groups when the relevance of racial stereotypes was removed from the testing
context, the perceived relevance of race caused African American participants to
perform substantially worse on the test relative to their European American coun-
terparts. Moreover, an analysis of dozens of studies on this phenomenon reveals
that majority participants may even experience a boost in test performance when
negative stereotypes that target the minority group are operating in the testing
situation (Walton & Cohen, 2003).

Together, these bodies of knowledge suggest that racial categorization can
potentially produce feelings of racial inferiority, yet such categorization effects are
likely to diverge substantially for groups in relation to their relative status in the
social context. Members of racial minority groups, who have long been subjected to
racial stereotyping, prejudice and discrimination, are likely to encounter negative
effects of racial categorization in their everyday lives (Crocker et al., 1998; Feagin,
1991; Swim et al., 2003), regardless of whether racial categorization is sanctioned
by local government action. As stated eloquently by Justice Kennedy, “the enduring
hope is that race should not matter; the reality is that too often it does” (Parents
Involved, Kennedy, dissenting, slip op. at 7). Thus, given the reality that racial
distinctions often exert a significant and detrimental impact on the lives of members
of racial minority groups, social science evidence compels us to ask ourselves why
it should be considered inappropriate to use racial categorization as one means of
remedying such negative effects.

Does Racial Categorization Promote “Racial Hostility”?. A related issue
concerns whether emphasizing racial categorizations through government action
will promote racial hostility. Generally, research from the social identity tradition
does suggest that categorization into different groups can lead to people to ex-
aggerate differences between the groups and to favor their own group over other
groups (Tajfel & Turner, 1979, 1986). Such differentiation can potentially, but not
necessarily, involve hostility toward other groups (Brewer, 1999). Furthermore, it
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is important to note that merely perceiving group distinctions can propel biased
evaluations, even in the absence of overt conflicts or structural inequalities between
the groups (Turner, Hogg, Oakes, Reicher, & Wetherell, 1987).

At the same time, decades of studies from the intergroup contact literature
suggest that such propensities toward bias and hostility can be minimized when
members of the different groups are given opportunities to interact with each other
(Brown & Hewstone, 2005; Dovidio, Gaertner, & Kawakami, 2003). Contact be-
tween groups can be highly effective in reducing intergroup hostility and prejudice
(Pettigrew, 1998), particularly when such contact occurs with the support of insti-
tutional authorities (Pettigrew & Tropp, 2006). These positive effects of intergroup
contact have even been shown to emerge in contexts where groups have long been
wrought with conflict (see Hewstone, Cairns, & Voci, 2006; Tausch, Kenworthy,
& Hewstone, 2006).

A growing body of evidence also suggests that the potential for intergroup
contact to reduce intergroup prejudice is maximized when group categorizations
are salient within the contact situation (e.g., Brown, Vivian, & Hewstone, 1999;
Ensari & Miller, 2002; Gonzalez & Brown, 2003; van Oudenhoven, Groenewoud,
& Hewstone, 1996). Based on general principles of social categorization, the rea-
soning here is that, to the extent that we are thinking of individuals in terms of
their group membership, positive attitudes resulting from contact with individual
members of a group will be more likely to generalize into positive attitudes toward
that group as a whole (see Brown & Hewstone, 2005, for an extended discussion).

Moreover, the importance of emphasizing group categorizations has often
been demonstrated in the context of relations between racial minority and majority
groups. Research on the common ingroup identity model indicates that intergroup
bias can be diminished when members of different groups perceive themselves as
belonging to acommon, superordinate group (Gaertner & Dovidio, 2000; Gaertner,
Rust, Dovidio, Bachman, & Anastasio, 1996). However, though such findings may
tempt us to discourage categorization at the level of race and promote categorization
at a more inclusive, superordinate level (e.g., nation), other research shows that
such an approach can curb the emergence of positive relations between racial
groups (Crisp, Stone, & Hall, 2006; Dovidio, Gaertner, Hodson, Riek, Johnson, &
Houlette, 2006; Hornsey & Hogg, 2000). In particular, members of racial minority
groups may be wary of identifying with a superordinate group if it primarily
appears to represent the interests and culture of the racial majority (Brewer, von
Hippel, & Gooden, 1999; Dovidio, Gaertner, & Kafati, 2001; Sidanius, Feshbach,
Levin, & Pratto, 1997).> Relatedly, members of racial minority groups may be
more inclined to distrust legal and institutional authorities and to question the

3In fact, recent work suggests that, at least in the context of the United States, implicit responses
to the superordinate category “American” are more closely associated with Whites than with members
of racial and ethnic minority groups (see Devos & Banaji, 2005).
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treatment they receive by them than are members of the racial majority (Tyler,
Boeckmann, Smith, & Huo, 1997; Tyler & Huo, 2002). As such, social science
research suggests that, rather than discourage attention to racial categorization,
encouraging acknowledgement of both racial and national-level categorizations
may ultimately be most effective in reducing interracial tensions and promoting
positive relations between racial minority and majority groups (Hornsey & Hogg,
2000). In sum, rather than framing the question as whether racial categorization
promotes hostility, social scientific approaches seek to identify the conditions
under which racial categorization contributes to reducing or enhancing interracial
hostility.

Should Our Goal be to Perceive People Merely as Individuals and not in
Racial Terms? The preceding examples speak to another issue raised by the
Court, namely, whether using racial categorization pulls us farther away from
our presumed goal of treating people as individuals and not in terms of their racial
characteristics. In his comments, Chief Justice Roberts articulated that “to the
extent the objective is sufficient diversity so that students see fellow students as
individuals rather than solely as members of a racial group, using means that treat
students solely as members of a racial group is fundamentally at cross-purposes
with that end” (Parents Involved, 2007, slip op. at 25). Similarly, Justice Kennedy
commented that “the idea that if race is the problem, race is the instrument with
which to solve it cannot be accepted as an analytical leap forward” (Parents In-
volved, 2007, Kennedy, slip op. at 17).

In responding to this point, we may first question whether absence of racial
categorization, or “color-blindness,” should in fact be our ultimate goal (see Hunt,
Jackson, Powell, & Steelman, 2000). As racial distinctions continue to play a role
in how members of racial minority and majority groups are regarded and treated
in society (see Blank, Dabady, & Citro, 2004; Feagin, 1991), social scientists have
sought to understand the ways in which members of these groups may have differ-
ent perceptions of and preferences for how intergroup contexts are construed (see
Devine & Vasquez, 1998; Eibach & Ehrlinger, 2006; Tropp, 2006). In particular,
minority group members are sometimes motivated to have their subgroup mem-
berships acknowledged or affirmed in the intergroup context (Eggins, Haslam, &
Reynolds, 2002; Tropp & Bianchi, 2007), whereas majority group members may
prefer construing these contexts in terms a single, superordinate group (Dovidio,
Gaertner, & Kafati, 2000; Horenczyk, 1996).

Research also suggests that people often rely on racial categorizations in mak-
ing social judgments, whether or not they intend to do so or are aware of doing so. A
growing body of research suggests that we typically show more positive, automatic
perceptions and evaluations of our own racial group, relative to our perceptions
and evaluations of members of other racial groups (see Dasgupta, McGhee, Green-
wald, & Banaji, 2000; Dovidio, Kawakami, Johnson, Johnson, & Howard, 1997).
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Although these natural tendencies can be reduced or unlearned through a variety of
mechanisms such as training procedures (Blair, 2002; Kawakami, Dovidio, Moll,
Hermsen, & Russin, 2000), exposure to outgroup members (Dasgupta & Green-
wald, 2001; Turner, Hewstone, & Voci, 2007), and education about prejudice and
diversity (Rudman, Ashmore, & Gary, 2001), in the absence of efforts to minimize
categorization and bias, such tendencies prevail.

Nonetheless, even if we were to decide that minimizing our societal focus
on racial categorization was desirable, the strategy of making assignments based
on racial characteristics is not necessarily at odds with that goal. Research shows
that people are inclined to rely on racial characteristics in perceiving others to
the extent that those characteristics are distinctive or otherwise underrepresented
within a given social context (see McGuire et al., 1978). Moreover, when one’s
racial category is made salient due to its distinctiveness, members of racial minority
groups are more likely to feel that they are being evaluated on the basis of that
social category (Graham & Juvonen, 2002), which puts them at greater risk for
experiencing stress, cognitive deficits, and diminished performance (see Inzlicht
& Ben Zeev, 2000; Lord & Saenz, 1985; Thompson & Sekaquaptewa, 2000). By
contrast, enhancing proportions of different racial groups, irrespective of whether
this is achieved through sanctioned use of racial categorization, may diminish the
salience of racial categories and ultimately enhance the potential for decreasing
the perceived relevance of race within the intergroup context. Thus, rather than
opposing the use of racial categorization based on legal principle, social science
perspectives may be more inclined to evaluate its use in terms of whether it can
serve to promote specified goals and desired outcomes.

Concerns with Race-Conscious Programs

A second set of concerns raised by the Court involves potential outcomes of
programs in which one means of assigning children to schools relies on racial cat-
egorization (i.e., race-conscious programs), and whether programs such as those
used in Seattle and Jefferson County can actually promote racial integration in
schools. In particular, the Justices’ opinions concentrate on four questions involv-
ing the use of race-conscious programs, including whether (A) such programs are
in fact necessary to promote racial integration, (B) contact between children from
different groups can actually promote positive intergroup attitudes, (C) programs
designed to integrate schools afford children with the kinds of contact experiences
that can improve intergroup attitudes, and (D) whether these programs offer edu-
cational benefits beyond the goal of achieving positive interracial relations among
children.

Are Race-Conscious Programs Necessary to Promote Racial Integration?.
Regarding the question of whether race-conscious programs are necessary, Justice
Breyer noted that these kinds of programs have often “brought about considerable
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racial integration” (Parents Involved, 2007, Breyer dissenting, slip op. at 4). How-
ever, Chief Justice Roberts questioned the need for such programs, stating that “the
minimal impact of the districts’ racial classifications on school enrollment casts
doubt on the necessity of using racial classifications” (Parents Involved, 2007,
slip op. at 27). Justice Thomas takes this line of reasoning further by claiming
that “neither of these school districts in threatened with resegregation, and neither
is constitutionally compelled or permitted to undertake race-based remediation”
(Parents Involved, 2007, Thomas concurring, slip op. at 2). Thus, in a manner con-
sistent with the plurality’s emphasis on de jure segregation rather than on de facto
segregation, the opinions of Justices Thomas and Roberts seemed to underestimate
the tendency for racial groups to segregate themselves even in the absence of legal
decree.

A number of empirical studies reveal that patterns of segregation often emerge
spontaneously between racial groups in both public and educational settings (see
Dixon & Durrheim, 2003; Schofield, 1995). Social psychological research also
demonstrates that, over time, racial segregation in one’s social network can con-
tribute to more negative interracial attitudes, reduced feelings of institutional be-
longing and cohesiveness, and greater perceptions of racial conflict (Sidanius, van
Laar, Levin, & Sinclair, 2004). Compounding these negative effects, social struc-
tures involving economic barriers and institutional practices can further perpetuate
divisions between groups and enhance the extent to which segregation patterns are
resilient to change (Braddock & McPartland, 1989; Massey & Denton, 1993; Or-
field & Lee, 2007).

Moreover, other recent work provides strong evidence to suggest that, in the
absence of race-conscious programs, resegregation is likely to result. Indeed, Or-
field and Lee’s (2007) systematic analysis of decades of school data from across the
Unites States compellingly shows that, just as numerous desegregation programs
are being dismantled, “resegregation is now occurring in all sections of the country
and is accelerating most rapidly [in the region where] the most was achieved for
black students, in the South” (p. 14). Particularly striking is the authors’ finding
that, although approximately 57% of the school-age population is white, white stu-
dents on average attend schools in which 77% of the student enrollment is white,
while Black and Latino students attend schools in which over half of the student
enrollment is from their own racial group (see also Frankenberg, Lee, & Orfield,
2003). As such, though their precise structure may be the subject of continued
debate in both social scientific and legal realms, these trends compel us to con-
sider how the continued use of race-conscious programs can bring us closer to our
goal of reducing segregation and enhancing the potential for achieving positive
relations between racial groups.

Does Interracial Contact Improve Racial Attitudes and Relations?. Another
question raised by the Court involves whether contact between members of differ-
ent racial groups can actually improve interracial attitudes. In particular, Justice
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Thomas stated his view that, based on the evidence he reviewed, “it is unclear
whether increased interracial contact improves racial attitudes and relations” (Par-
ents Involved, Thomas, concurring, slip op. at 23). Although some have claimed
that contact effects are minimal or at best mixed (e.g., Amir, 1976; Ford, 1986),
a recent meta-analysis* of the intergroup contact literature very clearly indicates
a meaningful relationship between greater contact and reductions in intergroup
prejudice (Pettigrew & Tropp, 2006).

Pettigrew and Tropp (2006) gathered over 500 studies of intergroup contact
effects, including 713 independent samples and over 250,000 participants from 38
countries. Their analysis clearly reveals an inverse relationship such that greater in-
tergroup contact is significantly associated with lower intergroup prejudice (mean
r=—.21,p < .0001). Additionally, the results for interracial contact are compa-
rable to those found for other dimensions of difference (e.g., physical disability,
mental illness), and 94% of the studies showed an inverse relationship between
contact and prejudice, thereby demonstrating the consistency of this pattern of ef-
fects. Further analyses also show that the more rigorous research studies typically
reveal stronger effects. For example, experimental studies that allow researchers
to test for causal effects demonstrate the strongest effects, showing that intergroup
contact can cause marked reductions in intergroup prejudice (mean r = —.34, p
< .0001). Importantly, this significant relationship does not depend on whether
or not participants chose to interact with the other group: greater intergroup con-
tact consistently predicts lower intergroup prejudice among participants who had
no, some, or full choice about whether to engage in the contact. Overall, then,
these results offer substantial evidence that contact between groups can promote
reductions in intergroup prejudice.

Still, questions remain as to whether these patterns of effects are consistent
for younger samples, and whether the positive effects of contact would emerge
in school settings. Tropp and Prenovost (in press) have, therefore, conducted a
more in-depth examination of the 198 samples from the meta-analysis that tested
for contact-prejudice effects among children and adolescents. Approximately half
of these samples involved contact between youth from different racial and ethnic
groups, and over two-thirds of these samples were gathered in the United States.
Analyses of these cases revealed that greater intergroup contact is typically as-
sociated with lower prejudice among children and adolescents in school settings.
The magnitude of the effect is comparable for those samples involving contact

4 Meta-analysis is a statistical technique for determining the size and consistency of effects across
tests of hypotheses in multiple studies. The benefits of this approach are that, rather than relying on
subjective reviews of individual studies, meta-analysis allows researchers to quantitatively integrate
and interpret findings based on the entire research literature (Rosenthal, 1991). To perform a meta-
analysis, researchers attempt to find every study conducted on a particular topic; then, they statistically
combine the results to examine the overall patterns of effects and to explore whether additional variables
moderate those effects (Johnson & Eagly, 2000).
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between youth from different racial and ethnic groups (mean r = —.23) and in
relation to other target groups (e.g., disability, mental illness, mean r = —.24).
Taken together, these findings suggest that the positive effects of contact typically
do emerge among youth from different racial and ethnic backgrounds in school
settings, lending substantial support for the view that interracial contact between
youth in schools can reduce racial prejudice.

Does Desegregation Create Contact Experiences that can Promote Positive
Outcomes?. Nonetheless, the Courtis correct to point out that having children from
different racial groups within the same school setting does not guarantee that these
groups of children will come into contact with each other. As Justice Thomas noted,
“simply putting students together under the same roof does not necessarily mean
that the students will learn together or even interact” (Parents Involved, Thomas,
concurring, slip op. at 23). Corresponding with this view, some research suggests
that students from different racial backgrounds may seek out friendships primarily
with members of their own group rather than seeking friendships across racial
lines (Hallinan & Williams, 1989). Moreover, staying within group boundaries is
especially likely to occur when one’s group is in a numerical minority (Schofield
& Sagar, 1977).

Still, having opportunities for contact is a necessary precondition for allowing
interracial contact and its beneficial outcomes to emerge (see Pettigrew, Christ,
Wagner, & Stellmacher, 2007; Wagner, Christ, Pettigrew, Stellmacher, & Wolf,
2006). Providing children with opportunities for racial contact in schools is partic-
ularly important, given persisting patterns of residential segregation in the United
States (see Emerson, Yancey, & Chai, 2001; Massey & Denton, 1993). Indeed,
studies suggest that interracial contact in desegregated schools can lead racial mi-
nority and majority students to become more willing to socialize with each other
(Hallinan & Williams, 1989; Quillian & Campbell, 2003). In the absence of such
opportunities, children may become less inclined to envision their ability to be-
come friends with children from other racial groups (see Margie, Killen, Sinno, &
McGlothlin, 2005; McGlothlin & Killen, 2006; McGlothlin, Killen, & Edmonds,
2005), at the same time as cross-race friendships have been shown to be especially
effective in reducing intergroup prejudice (see Aboud & Levy, 2000; Pettigrew &
Tropp, 2005).

Even without focusing on precise measures of interracial contact, a consider-
able number of studies have revealed significant differences in the racial attitudes
and experiences of students who attend desegregated and integrated schools. For
example, White children who attend racially heterogeneous schools tend to exhibit
lower degrees of racial bias relative to those who attend racially homogeneous
schools (McGlothlin & Killen, 2006; McGlothlin et al., 2005). Other studies also
suggest that racial minority and majority students who attend racially integrated
schools are more likely to develop positive intergroup attitudes and interracial
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friendships later in life (Ellison & Powers, 1994; Patchen, 1982;), along with be-
ing more likely to work in racially diverse companies following graduation than
those who attended racially isolated schools (Braddock, Dawkins, & Trent, 1994;
Wells & Crain, 1994).

In order to achieve positive effects, however, close attention must be paid to
the ways in which desegregation programs are implemented. As noted by Stephan
(2002), we cannot safely assume that all approaches to integration would be equally
effective in achieving the desired goals. Indeed, those programs that target deseg-
regation at the level of classrooms, rather that at the level of schools, are especially
likely to yield positive intergroup outcomes among students (Hallinan & Teix-
eira, 1987; Schofield & Sagar, 1977). Nonetheless, taken as a whole, the research
literature strongly suggests that providing opportunities for interracial contact in
schools can serve as a springboard for developing future contacts across racial
boundaries and promoting more positive and harmonious relations between racial
groups.

Can Desegregation Enhance Students’ Educational Outcomes?. Still, the
ability of school desegregation to improve students’ interracial attitudes is not
the only criterion on which the Seattle and Jefferson County plans were evaluated
in the present cases. The plurality opinion also noted that the school districts have
not been able to demonstrate the “level of racial diversity necessary to achieve the
asserted educational benefits” (Parents Involved, 2007, slip op. at 4). A remaining
question therefore involves whether race-conscious programs can enhance educa-
tional outcomes for students, beyond any social benefits that may be associated
with their use.

Some scholars have argued that programs designed to reduce racial segre-
gation should not necessarily have to meet the added expectation of enhancing
academic achievement, as the societal goals of reducing prejudice and improv-
ing relations across group boundaries should be sufficient to justify their use (see
Pettigrew, 2004, for an extended discussion). Nonetheless, advocates have sought
to identify educational benefits associated with racial desegregation programs to
provide further support for their implementation.’

Overall, comprehensive reviews of the social science literature conclude that
school desegregation typically yields modest, positive educational benefits for
Black students without diminishing educational outcomes for White students
(Braddock & Eitle, 2004; Crain & Mahard, 1981; Schofield, 2001). Research has
also revealed a number of long-term, positive effects of school desegregation for
Black students, such as lower dropout rates (Guryan, 2004) and better employment

3 The reader should note that these efforts are made all the more difficult by the fact that research on
desegregation has decreased alongside the decreases in desegregation plans that are being implemented
in schools (see Schofield, 2004).
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opportunities in racially integrated work environments (Astin, 1982; Braddock et
al., 1994; Wells, 1995).

Still, general conclusions regarding the educational effects of school deseg-
regation must be made with caution, as desegregation programs have been imple-
mented in a wide variety of ways (Armor, 2002; Schofield, 2004). Desegregation
programs may vary not only in terms of the racial composition of students within
the school, but in terms of the extent to which children from different racial groups
are actually encouraged to work together and interact with each other across racial
lines (see Braddock & Eitle, 2004; Schofield, 2001b).

Hence, rather than attempting to come to a single conclusion regarding the
educational effects of desegregation, many social scientists have sought to identify
specific factors and mechanisms associated with school desegregation that may
enhance students’ educational outcomes. For example, research suggests that de-
segregated school experiences are particularly likely to enhance academic achieve-
ment among black students when they attend desegregated schools from younger
ages (e.g., Crain & Mahard, 1981), or when they are not tracked into separate
classes within the school environment (e.g., Mickelson & Heath, 1999). Thus,
whereas legal approaches would seek a firm conclusion regarding the effects of
desegregation on educational outcomes, social scientific approaches focus on an-
alyzing the precise characteristics of desegregation plans that yield different kinds
of outcomes.

Reflections on Evidence and Inferences in Social Science and the Law

The intellectual traditions of social science and American jurisprudence are,
as several scholars have noted, often at variance with each other (Barata & Senn,
2003; Bersoff, 1986; Crosby & Smith, 2007; Haney, 1999; Monahan & Walker,
1991; Melton, 1987; Roesch et al., 1991; Tremper, 1987). In fact, some scholars
have noted that, in examining the potential merits and limitations of school de-
segregation programs, social science research has not always been based in the
same understandings and reasoning that guide the decisions of the Court (see
Braddock & Eitle, 2004; Wells, 2002). This set of opinions demonstrates quite
vividly many of the differences in perspective between social science and the law,
as well as the challenges those differences evoke. In particular, four categories of
difference seem to emerge within these opinions. These include: (A) differences
in the goals we have, (B) differences in how we value information, (C) differences
in the conclusions we draw from that information, and finally, (D) differences in
the assumptions we make along the way.

Differences in the Goals We Have

Clearly communicated in this set of opinions is a clash between the goals
traditionally held by social scientists and those in the legal arena, where the desire
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of the legal system is to obtain certainty and finality, and where social scientists
strive to couch their work not in certainty, but in probability (Haney, 1980; Pop-
per, 1963/1989). This divergence emphasizes the ever-evolving nature of social
research, in conflict with the tradition and stagnancy of the law (see Haney, 2002,
for a related argument).

Regarding the present cases, Justice Thomas in particular expressed concern
about “today’s faddish social theories” (Parents Involved, Thomas, J. concurring,
slip op. at 35) and stated that “what was wrong in 1954 cannot be right today” (Par-
ents Involved, Thomas, J. concurring, slip op. at 33). Justice Thomas also critiqued
the plans of the Seattle and Jefferson County school systems for being “forward-
looking” as opposed to remedial (Parents Involved, Thomas, J. concurring, slip
op. at 8).

Despite the bias toward the status quo in the law, expressed here by Justice
Thomas, in science it is not only acceptable, but indeed desirable, for our knowl-
edge and understanding of the world to shift. The fact that our research-based
approach to the world changes over time does not lessen or decrease its value, but
actually may increase its value insofar as it refines our knowledge and deepens
our understanding.

These traditionally articulated differences in goals, however, are more com-
plex than they appear at first glance, and there is certainly value in both precedent
and change. Like those within the legal system, social scientists explicitly build
upon work that has come before, using previous research studies as building blocks
for understanding larger issues. Similarly, even within a precedent-based model,
change can occur. While legal precedent is not “disproved” in the same way as
social scientific evidence, decisions that no longer resonate with community stan-
dards can be, and are, “overruled.” In the jurisprudence of the Eighth Amendment,
for example, justices have referred to “standards of evolving decency” (Trop v.
Dulles, 1958), and occasionally even look to public opinion to determine appro-
priate limitations. Indeed, in the very line of cases leading to the Court’s decision in
the present case, Brown v. Board of Education (1954) overturned Plessy v. Fergu-
son (1896), articulating a change in the behaviors and standards permitted by law.
While such changes within the legal system are not overly common, it is disingen-
uous to suggest that the long-term development of social scientific knowledge is
completely at odds with the legal system. Such a suggestion holds social scientists
to a higher standard than that to which the justices themselves are held; under such
a standard, scientists could never develop or change their ideas once a theoretical
claim had been made and supported.

Differences in How We Value Information

In addition to differences in goals, there are also significant differences in how
information is valued within social science and the law (see Haney, 1980, for an
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extended discussion). The legal system determines the value of information from
doctrinal sources or legal precedent. Assertions that conform to assertions made
in prior decisions are generally accepted as both legal and true. By contrast, in
the social sciences, sources gain their credibility through empirical data gathered
using rigorous methodology and the convergence of findings across multiple stud-
ies. Social scientific assertions are validated by generalities that emerge through
replication across studies with varied methodologies.

As the Justices evaluate social science evidence in the present cases, they illus-
trate how the valuation of evidence remains quite different in the social scientific
and legal traditions. Exemplifying the traditional legal approach, Justice Thomas
criticizes what he calls the “divergence of opinion” “mirrored” in the amicus briefs
(Parents Involved, Thomas, concurring, slip op. at 16), asserting that “the dissent
unquestioningly cites certain social science research to support propositions that
are hotly disputed among social scientists” (Parents Involved, Thomas, concurring,
slip op. at 16). Here, Thomas ignores what on its face appears to be a balanced
and thoughtful analysis by the dissenting Justices, in which they present social sci-
entific evidence to support their view while explicitly acknowledging that “other
studies reach different conclusions” (Parents Involved, Breyer dissenting, slip op.
at 38; see also Breyer dissenting, slip op. at 40). Instead, Justice Thomas adopts
a more traditional legal approach in evaluating social science evidence, where the
unit of analysis appeared to be the amicus brief itself, rather than the number of
studies cited in each brief. It is this distinction that allows Justice Thomas to assign
an equal or greater weight to amicus briefs filed on behalf of several individuals
than to those filed by large groups or national organizations summarizing large
numbers of studies. With the legal focus on doctrine and precedent, the opinion
of one individual can carry the same weight, or more, than data systematically
collected and gathered from multiple researchers across time and across studies.

Those leaning toward a social scientific approach may instead place more
value on the patterns or trends that emerge from the number and rigor of the studies
conducted. Notably, in their discussion of both the “educational element” and the
“democratic element” of the compelling governmental interest, Justice Breyer and
the dissenters cite social science evidence that point to generalities in support
of their point, as well as recognizing the existing of some conflicting evidence
(Parents Involved, Breyer dissenting, slip op. at 38—39; see also Breyer dissenting,
slip op. at 40—41). Responding explicitly to Justice Thomas’ conclusions, Justice
Breyer concludes: “He is entitled of course to his own opinion as to which studies
he finds convincing—although it bears mention that even the author of some of
Justice Thomas’ preferred studies has found some evidence linking integrated
learning environments to increased academic achievement.” (Parents Involved,
Breyer dissenting, slip op. at 44-45).

From these examples, it is clear that both the social scientific and legal tradi-
tions recognize that findings social science research may be open to interpretation.
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Yet we can also observe that interpretations of these findings can vary consider-
ably depending on the ways in which varying kinds of information are valued. As
we seek to encourage people within the legal system to weigh and evaluate social
science evidence, it is therefore important for social scientists to acknowledge and
address such differences when presenting research findings to be considered in
legal cases.

Differences in the Conclusions We Draw

Given the differences in goals and valuing of information in social science and
the law, it is perhaps not surprising that these distinctions would exert a powerful
impact on the conclusions drawn in any particular case or study. In the Parents
Involved cases, the different kinds of conclusions we might predict from each
perspective are clearly reflected in the conflicts expressed between Justice Thomas
and the dissenters.

Building directly upon the previous points, one of Justice Thomas’ primary
critiques of the dissenters is that the social scientific evidence on which they base
much of their decision is not entirely conclusive. One may ask whether he would
endorse such a standard if more of the evidence proffered was in support of the
position he endorsed. Nonetheless, irrespective of his motivations in declaring this
standard, his view points to a further distinction between social scientific and legal
approaches. Researchers focus on emergent trends determined through probability
and the general convergence of findings, and scientific conclusions are not deemed
to be incorrect simply because there appear to be exceptions or limitations to the
theory (see, e.g., Popper, 1963/1989). However, in his opinion, Thomas articulates
a desire for absolute and unanimous agreement among researchers before being
willing to base conclusions on social science evidence.

Justice Kennedy in his concurrence expressed a similar critique, even in light
of evidence demonstrating benefits that can be gained from implementing race-
conscious programs. He wrote that the states failed to demonstrate that the pro-
grams were narrowly tailored to a sufficient extent, because they failed to prove
conclusively that their plan represented the only possible way to achieve their goal.
Specifically, according to Kennedy, “the general conclusions upon which [the dis-
sent] relies have no principled limit and would result in the broad acceptance of
governmental racial classifications” (Parents Involved, Kennedy, slip op. at 11).

Interestingly, the demands being placed upon the research and upon the school
districts by Justices Kennedy and Thomas seem to hold evidence to a higher stan-
dard than they might apply to themselves within the legal realm. On the one hand,
Justice Kennedy indicated the need continued tests of alternate strategies that do
not involve racial classification. However, he does not articulate a point at which
tests of alternate strategies would no longer be needed before racial classifica-
tions could be considered (see, Popper, 1963/1989, for a related discussion on
“falsifiability” in research).
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On the other hand, Justice Thomas suggested that unanimous agreement is
required for endorsement of theory, yet there is no such requirement for agreement
of justices to make a determination in a case; while unanimity is certainly desirable,
this point is an especially poignant one to consider with respect to the present
cases, in which a plurality and five separate opinions comprise the final decision.
Taking a perspective more likely embraced by social scientists in his response
to Justice Thomas’ critique, in his dissent Justice Breyer noted: “If we are to
insist upon unanimity in the social science literature before finding a compelling
interest, we might never find one.”(Parents Involved, Breyer dissenting, slip op. at
45). Together, these compelling examples illustrate how standards that are set for
testing propositions and establishing consensus can have a significant impact on
the conclusions drawn in social science and in the law.

Differences in the Assumptions We Make (or Acknowledge) Along the Way

Beyond the similarities and differences between social science and the law
articulated above, perhaps the most impactful difference lies in the types of as-
sumptions made by actors in each system, and their willingness to acknowledge
those assumptions as part of the decision-making process. For this reason, it is not
surprising that one of the most contentious issues raised in these opinions concerns
the question of whether legal decision-making, or social science, is or should be
value-free.

Interestingly, at first blush, many legal scholars and social scientists would
likely agree in supporting the need to be objective and resist the inclination to make
decisions based on one’s values. In the United States, judges take an oath pledging
to “faithfully and impartially discharge and perform all the duties incumbent upon
me.” 28 U.S.C. 453 (emphasis added). Similarly, social scientists historically have
sought to demonstrate their objectivity, not only as a goal in conducting rigorous
programs of research, but often in an attempt to remove the stigma of being a
value-laden (i.e., “soft”) field of study (see Bersoff, 1986; Haney, 1980).

In reading through the Justices opinions, however, we are compelled to ask
whether the conclusions we draw are ever truly “value-free.” For example, Justice
Thomas stated that “[t]his constitution enshrines principles independent of social
theories” (Parents Involved, 2007, Thomas, concurring, slip op. at 35). Nonethe-
less, many would argue that, as people residing within communities and societies
who have shared norms and standards for behavior (Merton, 1968), it is impossible
for us to objectively evaluate such principles without some dependence on social
theories (Barata & Senn, 2003; DuBois, 1983; Haney, 2002).

Here, it is important to emphasize that recognizing some degree of subjectivity
in our decision-making processes need not diminish the rigor of our work or the
sound reasoning that underlies the conclusions we draw (see Crosby, Clayton,
Downing, & Iyer, 2004; Kendler, 1999; Smith, M. B., 2000 for related arguments).
Even when we attempt to maintain the highest standards of integrity in our work,
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the kinds of questions we ask, the ways in which we frame arguments, and the
sources to which we refer for information are all likely to be influenced by what
we perceive to be of value. As such, while we may strive to develop conclusions in
a manner that is “value-free,” we must recognize that the pursuit of knowledge—
whether in the arenas of social science or the law—cannot be completely separated
from our own perspectives and value systems, and we must therefore acknowledge
the assumptions that ultimately lie at the core of our work.

Conclusion

In this article, we examine how social science research was used and in-
terpreted by Justices in their recent decisions concerning racial desegregation in
schools, and we have discussed how the broader goals and assumptions underlying
the use of research evidence may differ in the legal and social scientific commu-
nities. Evaluating this research from a social scientific perspective, our view is
that there is considerable evidence to suggest that implementing race-conscious
programs in schools can be effective in reducing racial segregation and promoting
more positive interracial relations. Moreover, we encourage careful attention to
the conditions and characteristics of such programs that are likely to yield those
positive effects, in order to derive more precise conclusions regarding their use
and effectiveness.

As we move forward in thinking about potential connections between social
science and the law, we believe it is important for members of both the social
scientific and legal communities to continue to examine our values, assumptions,
and goals. As scholars, scientists, and citizens in a society faced with increasingly
complex challenges, we must acknowledge that we cannot be completely objective
and we should allow ourselves to be continually inspired by our morals, ethics, and
values. Indeed, it could be argued that the judiciary is successful precisely because
it celebrates the best of these elements as it allows voices from the community to
have input at the societal level. Thus, rather than attempting to eliminate values
and subjectivity from our decision-making processes, we should continue to ask
ourselves how we can thoughtfully and meaningfully blend the two.
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